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MARY KAY SIGATY, * BEFORE THE

COUNCILPERSON, PETITIONER * PLANNING BOARD OF
7ZRA-83 * HOWARD COUNTY, MARYLAND
* ¥ * w* E] * * £ * * * w* * *

MOTION: 7o recommend denial of the proposal to amend Section 100.E. of the
Zoning Regulations to create a grandfathering clause that would requive
cases that are under judicial review to be subject to Zoning Regulation
changes for all pending and future proceedings and action of any Board,
Hearing Examiner or agency empowered to decide applications under the
Zoning Regulations.

ACTION:  Recommended denial; Vote 4 to 0.

* * % * % % * * * % *
RECOMMENDATION
On April 17, 2007 and May 24, 2007, with the record left open for written comments until

June 1%, 2007, the Planning Board (Board) of Howard County, Maryland, considered the petition of
Mary Kay Sigaty, Councilperson, (Petitioner) for an amendment to the Zoning Regulations to create
a grandfathering clause that would require cases that are under judicial review to be subject to-
Zoning Regulation Amendments (ZRA) and changes for all pending and future proceedings and
action of any Howard County Board, Hearing Examiner or agency empowered to decide applications
under the Zoning Regulations.

The petition, the Department of Planning and Zoning Technical Staff Report and
Recommendation, (Staff Report) were presented to the Board for its consideration. The Department
of Planning and Zoning (DPZ) recommenced that the Petitioner’s request be denied because care
must be exercised in balancing the desire to strengthen the requirements for future development with
equity for development proposals initiated; the amendment would be a significant departure from
past Howard County grandfathering practices, as well as those of surrounding jurisdictions; and it
would apply to any development proposal that has been appealed thereby having far reaching
consequences that could place any development proposal in jeopardy by a single appellant,
regardless of the appeal’s merits. (Staff Report, pages 3-4).

Petitioners Request

Petitioner’s proposal seeks to clarify an area that she contends is silent in the zoning
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regulations. More specifically, Petitioner proposes including specific language that cases and
applications for approval of subdivision or SDP plans that are undergoing judicial review either by a
timely appeal or petition are considered “pending” for the purpose of applying newly adopted zoning
regulations. This would apply to an appealed Decision and Order. Pursuant to section 100.E.3.b. the
addition of this language would also clarify that a “technically complete” subdivision or site
development plan would also require exhaustion of timely appeals or petitions for judicial review
before the project could be grandfathered under the previous zoning regulations and not subject to
the newly adopted regulations. Petitioner explained that this clarification is necessary to assure the
public that the administrative and judicial appeals process at every stage of the development
approval process, as allowed by the zoning regulations, had been exhausted before it is allowed to
proceed or be grandfathered in under prior regulations. Petitioner essentially seeks to clarify when a
project is deemed “pending” to include those that are undergoing judicial review.

The Petitioner stated the amendment is in harmony with the 2000 Howard County General
Plan (General Plan) Policy 5.20, “Improve communication between citizens and County agencies
and encourage active, sustained public participation”. Specifically, she stated that the amendment
serves the public interest by allowing aﬁd endouraging full public participation in the early stages
with the County and developer would result in fewer appeals. She did not believe that this legislation
hindered the business community but in fact sent the message that citizens want to be heard and
work cooperatively with the County and business community in land use decisions. The Petitioner
reiterated that it is important to government and the community that projects moving forward are
actually completed and settle before they are no longer considered “pending”.

Petitioner also noted in her petition additional reasons for this legislation: “to ensure that
future development projects adhere to new regulations which seek to protect the public good by
incorporating creative, acceptable urban design efforts for future development™ and to improve the
complicated and multi-layered development process “to ensure residents of the County are provided
with high quality developments that have a minimal impact on citizens.” (Staff report, page 1) She
pointed out in her testimony that the community has great interest in achieving the most appropriate
future redevelopment of downtown Columbia, and more specifically, minimizing the impact of the
approved éite development plan (SDP) {on appeal) and issuance of building permits for the 22 story
WCI Plaza Tower project (Plaza Tower) on the 30 year Columbia Master Plan (Master Plan)
currently being drafted. Petitioner believes that despite the Plaza Tower being “technically
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complete” and therefore not “pending” under the current regulations, the fact that the SDP approval

| was properly appealed and 1s currently under judicial review 1t should be considered “pending”

because the administrative and judicial process has not been completed. Nonetheless, Petitioner
asserted that application of this proposed legislation to the Plaza Tower is not truly retroactive but
consistent with the zoning regulations and Maryland law because their rights have not vested. (Refer
to Planning Board Recommendation on Petitioner’s companion legislation, ZRA 79)
7 Clitizen Testimony

The Board received both extensive written and oral testimony via the public meeting process
held on April 17 and May 24, 2007. There were 111 individuals representing themselves or on
behalf of businesses or community organizations who signed in to give oral testimony over the twé

dates. (See attached Public Testimony List) To further encourage public participation and provide

“ample opportunity to comment, the Board kept the record open until June 1, 2007. The oral and

written testimony was comprised of citizens from within and outside the County, business leaders,
community leaders, contract purchasers for the Plaza Tower, citizens who were downsizing or
retiring or returning to the area, elected public officials, and attorneys for interested parties.
Proponent’s Testimony

Almost every proponent testifying in support of ZRA-83 also supported ZRA-79 and seemed
to indicate at least one common reason for their support for the proposed legislation and the
companion legislation ZRA-79: to halt the construction of the 22 story Plaza Tower. The reasons
were, however, varied. Many stated that both pieces of legislation will accomplish many positive
results: inclusion of the Plaza Tower in the Master Planning process; strengthen the people’s voice
and participation in the approval and administrative/judicial appeals review processes; improve the
development process to include matters under judicial review; allow implementation of ZRA-79, if it

is ultimately adopted; and provide additional leverage and incentive for the Plaza Tower developer

and concerned citizen and community leaders to reach an amicable resolution including possible

relocation of the tower to another, more appropriate locations.

Numerous proponents fully agreed with the Petitioner’s belief that this legislation will
not have an illegal impact on the business community or the Plaza Tower project because the

developer’s rights had not vested and they would be bound by any zoning amendment changes

before that time.
Several proponents rejected the argument that ZRA-83 would harm Howard County’s
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busimess and development and economic climate in any way. They asserted that the County’s

location and economic diversity and strength would overcome any reluctance of the outside business

community to continue to seek to do business in Howard County. Some commented that this
legislation honors a pre-election campaign promise to address citizen concem that the downtown
development be in accordance with the Master Plan and reflect the need to have more community
mnput m the zoning process which some considered flawed.

Opponent’s Testimony

Numerous individuals, business owners, and business community members testified in
opposition to ZRA-83. There were several common themes that reoccurred in virtually every
opponent’s testimony: fairness, procedural reliability, predictability, consistency; and implications
on future economic growth.

With respect to fairness, repeated testimony highlighted tﬁe punitive purpose of ZRA-83 as
being proposed solely for the purpose of reducing the Plaza Tower’s height even after they had
followed all the approval requirements clearly stated in the New Town regulations which they
believe is a very public, open and participatory process. Many asserted this was changing the rules in
“mid-stream” and is inherently unjust. Furthermore they stated that it is not a good planning tool and
infroduces an unacceptable degree of uncertainty and unreliability, imits consistency and
undermines public confidence in a governmental process.

Opponents repeatedly stated that a government’s procesées, outcomes and its past practices

and policy decisions in implementing the zoning regulations should be the benchmark of good

planning and decision making. It should not be subjected, according to opponents, to the whims of

politicians, the influence of a power-ﬁﬂ minority nor should legislative authority be a tool used to
address a single project or unpopular decision made pursuant to the established rules and procedures
set out in the zoning regulations. Many pointed out that the legislative process should not be used to
usurp or subvert the established administrative judicial processes. Opponents predicted the chilling
effect the grandfathering legislation would have on future economic development because it crosses
all land use zones. They foresaw the reluctance of business to locate into or expend in the County
because there would be no assurance that a single appellant could not stall their project. Their project
would be subject to a potential regulatory change even after considerable ﬁ'nancial‘investment and
expert preparation time had been devoted in order to comply with the zoning regulations’ many

approval stages. Numerous business leaders testified that the cost of both the threat of ambiguity and
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of a project actually being revoked after-the-fact would introduce greater risk into financial
institutions’ decistons to commit funding which would ultimately drive up costs to the borrowing
firm and eventual consumer. Others spoke how ZRA-83’s retroactive regulatory changes would
sacrifice predictability leading to a competitive disadvantage that other jurisdictions do not have and
would gladly exploit in their efforts to secure economic development away from Howard County.

Additional opponent arguments included that the grandfathering legislation 1s the result of
fear of change and growth and its motivation was self-interest and not community need. Also
testifying were individuals who would be personally affected by the grandfathering legislation
because they have reservations to purchase condominium units in the Plaza Tower.

Planning Board Discussion and Supperting Rationale

The Board reviewed and evaluated the petition, testimony and the DPZ staff report. During
its work session, the Board discussed the arguments for and against ZRA-83 and unanimously agrees
with the DPZ recommendation to DENY ZRA-83. The Board concurs with the rationale provided in
the DPZ staff reﬁ)ort as the basis for denial and further provides additional rationale as the basis for
this recommendation of DENJAL as follows: ‘

First, the Board evaliated what the current development approval process, in place for all
zones, included. The Board concluded that the development process and in particular in the New
Town zone 1s extensive, complete and designed to and does in fact ensure orderly, well planned
development. Each stage serves a different and specialized focus so that projects do not move on to
the next stage without fulfilling the requirements of the previous stage. The time and cost required to
move to the next stage can be sigmficant; it allows sufficient time and opportunity for public
participation, including the administrative appeals process. The Board concluded that any project
that proceeds while under appeal and judicial review does so at their own peril because the risk of a
contrary judicial decision could require changes and eventual costs that would significantly alter the
project. The inclusion of the term “judicial review” is not needed to correct a perceived flaw in the
zoning regulation which the Board determined did not effectively exist prior to the SDP approval of
the Plaza Tower project.

Second, the Board concluded that instituting the changes to the grandfathering procedures
and policy would introduce uncertainty and inconsistency in the zoning regulations and approval
process and would impact the County’s ability to attract, retain, and support economic development.

The resources required to develop a project (surveying, studies, design work, etc.), the time it takes
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to move through the vanous stages of the approval process, and the dollars required to change the
project to reflect governmental and cornmunity input are substantial. To open up a project to
potentially more changes and costs after citizen input was already required would reduce confidence
in the development process without increasing benefits to the community.

Third, the Board determined that the existing approval process is both lengthy, dependent
upon fact and requires the opportunity for citizen involvement in the early stages. This opportunity is
offered to allow for the timely and reduced cost changes of projects. It requires pre-submission
community meetings to identify concerns that the government and the various Boards will consider
in rendering decisions;. The process allows for the various boards to approve, reject or modify a
project’s plans. This is where citizen involvement will do its most good. The Board also underscored
the continuing issue with how a party’s status is defined could further complicate this legislation if it
permits too wide or narrow a definition. _

Fourth, the Board determined that ZRA-83 1s not in harmony with the 2000 Howard County
General Plan. With respect to Policy 5.20, that policy is clearly intended to encourage public
participation in and widen representation on community planning teams, to offer assistance to local
community groups to develop self-directed community enhancement initiatives and to monitor
implementation of Community Master Plans. It is not referencing increase citizen involvement in
stages beyond those already established in the regulations for the purpose of shaping vision and
outcome. | |

Fifth, the Board strongly rebuts the petitioner’s claim that allowing the current
erandfathering practices to be eliminated benefits an open communication process. Instead, the
Board notes that the General Plan (pg 244) clearly calls for citizen participation at earlier junctions
in order to influence land use decisions. The General Plan states that once fundamental decisions are
made there is relatively little latitude for making land use and design changes on specific
devélopment projects. The limited opportunity to influence projects that are being developed in
accordance with County regulations can be very frustrating to citizens, especially if they did not
participate in the earlier stages. Therefore, the General Plan calls specifically for the necessity of
significantly expanding opportunities for citizens to participate m the early stages of the County’s
planning and decision-making process. The Board believes that the General Plan summarily prefers
earlier intervention in projects rather than the 1 1" hour as this amendment would permit.

Sixth, allowing projects under appeal to be subject to new regulations encourages frivolous
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appeals in the hope that it would be possible to get sympathetic legislation passed while the appeal
process 1s underway. The Board recognized that cither side may seek this sirategy. On the flip side, a
citizen’s group may consider its victory safeguarded when the developer appeals and simultaneously
seeks adoption of sympathetic regulation. The Board recognized the ease by which proposed
regulatory changes are often missed by the public at large and are generally unnoticed by specific-
issue citizen groups. Once the appeal is completed regardless of outcome, the new pro-developer
regulations could apply and the citizens groups would have no redress. The chance to have
sympathetic legislation adopted increases during times of massive regulatory reviews,
Comprehensive Zoning or as simply during citizen “busy times”. ZRA-83 would require the constant
effort to review pending legislation before the Board and the County Council. Not considering who
might benefit from the new regulations, this scenario convey show easily the process can be
manipulated if watchfulness slips.

Seventh, the Board believes it to be fundamentally unfair to apply new requirements to a
project after it has received 'approvals and has proceeded beyond the Comprehensive Sketch Plan or
Sketch Plan phases. No testimony was provided nor could be recalled of instances where existing
grandfathering practices resulted in a detriment to the public’s welfare or safety.

Eight, the Board concluded that ZRA-83 would require exceptions to be continually added to
the regulations creating a management oversight burden and monitoring requirement that is not
presently needed.

Planning Board Decision
. Mr. David Grabowski made a motion to DENY the petition in accordance with the
recommendation of the DPZ Technical Staff Report. Mr. Rosenbaum seconded the motion. The
motion for denial of the petition in accordance with the recommendation of the DPZ Technical Staff

Report passed by a vote of 4 1o 0.

For the foregoing reasons, the Planning Board of Howard County, Maryland, on this ﬂ'
day of July, 2007, recommends that the Petitioner’s request to amend Section 100.E. of the Zoning
Regulations to create a grandfathering clause that would require cases that are under judicial review
to be subject to Zoning Regulation changes for all pending and future proceedings and action of any
Board, Hearing Examiner, or agency empowered to decide applications under the Zoning

Regulations, be DENIED.
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